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unclear about whether the words “you are under 
arrest” are necessary and sufficient, but a person 
must be informed within a reasonable time period 
of a formal arrest.

On the surface, it appears that being under arrest 
is a simple idea; however, the actuality is much more 
complex. The question of being under arrest requires 
probable cause and may be obvious when handcuffs 
are used, guns are pointed, or the words are stated. 
A lawful arrest entails taking a person into legal cus-
tody either under a valid warrant or based on prob-
able cause the person committed a crime.21

Being Informed of Rights:  
Mirandized

A person must be informed of certain rights if 
taken into custody and interrogated. An arrest, in 
and of itself, does not require that Miranda rights 
be read and applies only when suspects are questioned. In 1966, the 
Supreme Court considered the case of Miranda v. Arizona. Ernesto 
Miranda was arrested in Phoenix and during a 2-hour interrogation 
confessed to kidnapping and raping a woman. The police recorded 
the interrogation, though Miranda was never fully informed of his 
rights prior to the questioning. Miranda, who was uneducated and 
had a history of mental illness, made his confession without an 
attorney being present and without realizing that the information 
he provided to the police was self-incriminating. After his con-
viction, he appealed to the Arizona Supreme Court, arguing that 
the confession was obtained unconstitutionally. The state-level 
appeal was unsuccessful. The U.S. Supreme Court, however, over-
turned his conviction because he had not been informed of his 
Fifth Amendment right against self-incrimination and his Sixth 
Amendment right guaranteeing an attorney in a criminal case.22 
Miranda’s conviction was overturned, but he was retried and con-
victed without the use of the confession. The case resulted in the 
establishment of guidelines that must be followed when informing 
a suspect of her or his rights. That ruling stated:

The person in custody must, prior to interrogation, be 
clearly informed that he/she has the right to remain silent, 
and that anything the person says will be used against that 
person in court; the person must be clearly informed that 
he/she has the right to consult with an attorney and to have 
that attorney present during questioning, and that, if he/
she is indigent, an attorney will be provided at no cost to 
represent him/her.

Contrary to common beliefs, there is no specific required word-
ing that must be read to the suspect, although many people are 
familiar with this wording:

You have the right to remain silent. Anything you say can and will be used against 
you in a court of law. You have the right to an attorney. If you cannot afford an 
attorney, one will be provided for you. Do you understand the rights I have just read 
to you? With these rights in mind, do you wish to speak to me?

The exact moment of arrest can be difficult to determine. If you were 

interacting with a police officer during a traffic stop, at what points in 

the encounter might you believe you were under arrest? Why?
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Ernesto Miranda following his arrest in Phoenix, 

Arizona. Explain why the Miranda case is so 

important and receives so much attention.
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